Many people in the West tend to think of a progressive and rational West in stark contrast to a backward and stagnant Muslim world. In addition, the West is frequently assumed to have developed autonomously as a result of its own unique features. Yet, the relationship between the West and the Muslim world is far more complex than at first appears. Their histories have been marked by numerous exchanges. Those in the areas of architecture, science, philosophy and trade are being increasingly studied in the West, 1 although they remain little known among the general public. Less well-documented and even less well-known outside specific academic circles is the possible influence of Islamic legal institutions on those of the West. However, if some important European legal institutions that emerged in the early Middle Ages have at least some Islamic origins, this area of transmission and reception has potentially important implications for understanding the emergence of the modern state and governance in Europe. Indeed, it would cast another light on the establishment of a rule of law and the development of an impersonal state, which, in turn, contributed to the breakdown of feudal relations and, later, to the emergence of capitalism in Europe.
The rule of law tradition in Europe came slowly into being during the Middle Ages. At the beginning of Europe's so-called Dark Ages, the feudal order was rigidly hierarchical. Serfs worked the land, owning little more than their moveable possessions. Kings and princes had no significant power over nobles, and there existed no real governmental apparatus or unified court system. Greek philosophy and codified Roman law were lost to Europe during the early Middle Ages, although remnants of Roman law remained. Large areas of Europe were influenced by Germanic law, in particular England, France and Spain, due to the spread and settling of German tribes. The majority of medieval law was customary, unwritten law.
2 Justice in the West was believed to be decided largely by God through trial by ordeal, which included burning people with red-hot irons or boiling water, submerging them in cold water, or trial by duel. 3 The philosophy behind this method of proof was that God, or nature in the case of cold water (water being a 'pure element' that would not receive those stained with crime), would shield the innocent from injury and reveal the guilty. The law was, thus, believed to be determined by divine authority or by nature, and could not be altered by human agency, even if it could be interpreted by human beings in novel circumstances. 4 However, at the close of the eleventh century, economic, social and cultural changes sweeping through Europe would transform European laws and legal practices over the following century and a half. The social and commercial expansion of the time required, among other things, a means of dealing with contracts, credit, banking and transferring property. In Bologna, specialized schools devoted to Roman civil law began to appear from 1100 onward. The church's canon law began to distinguish itself from theology during the twelfth century. Changes in the field of law impacted the lives of everyone in what has become known among Medievalists as the Renaissance of the twelfth century. 5 The emergence of a rule of law had tremendous social, political and economic implications. It implied that individuals were free to sell and transfer property without being constrained by rules established by kinship, religious authorities or the state. It also meant that people could enter freely into contracts, and that those contracts could be enforced, thus providing for predictability in trading relations.
6 Moreover, the establishment of permanent, impersonal institutions, agreement on the need for an authority capable of giving final judgments and an acceptance that loyalty to the state should be the ultimate loyalty, represented a keystone in medieval state formation.
7
The systematization of a set of legal rules that stood above social groups, the state and the church is often assumed to be among the many characteristics that distinguished Europe from the rest of the world, enabling its inexorable rise, in no small part due to Max Weber's influential thought. Older forms of justice had originated in conflict resolution between kinship groups. Weber considered this 'primitive' form of justice 'irrational' in the sense that it was not derived from a systematized body of rules, which meant that there was no generalized way of arriving at
